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The Lord President’s submission of 10 July 2018 
 
Your letter notes that the Courts Reform (Scotland) Act 2014 (“the 2014 Act”) 
gives the Lord President the power to ‘determine that family cases be heard 
by specialist family sheriffs’.  It goes on to ask whether any ‘criterion exists for 
the Lord President to determine when and in what child contact cases this 
happens.’ 
 
The applicable legislation 
 
Before considering the possible merits of specialist family sheriffs, it is 
important to bear in mind what sections 34 and 35 of the 2014 Act say, and to 
understand the extent of my powers under these provisions.  For the 
Committee’s convenience, the text of sections 34 and 35 is set out in Annex A 
to this letter.   
 
Section 34 empowers me to ‘determine categories of sheriff court case’ that I 
think are ‘suited to being dealt with by judicial officers that specialise in the 
category of case’.  If I were to decide that “family actions” (which would 
include the contact cases, referred to in your letter) are a category of case 
that would be suited to being dealt with by specialist sheriffs, it would then fall 
to the sheriffs principal to decide what arrangements, if any, should be put in 
place in the sheriffdoms to give effect to this. 
 
Section 35 is drafted in permissive terms.  It states that the sheriffs principal 
‘may designate one or more sheriffs of the sheriffdom as specialists’ to deal 
with a category of case.  They would not have to do this.  Since the efficient 
disposal of business in the sheriff courts is the responsibility of each individual 
sheriff principal, I would be reluctant to force them to do so against their will. 
 
The use of specialist sheriffs to date 

 
So far, only personal injury cases have been determined as suited to being 
dealt with by specialist sheriffs.  These specialist sheriffs sit only at Edinburgh 
Sheriff Court, in the All-Scotland Personal Injury Court, a statutory creation 
which has national jurisdiction.  A party who wishes to have a case dealt with 
by a specialist personal injury sheriff must therefore bring the action in 
Edinburgh, where all hearings will take place.   
 
Although sheriffs principal do have the option of appointing specialist personal 
injury sheriffs in other courts, this has not yet happened.  This is due to the 
difficulties with the programming of court business that are discussed below. 

 
Practical and operational considerations – family actions 
 
Some of our larger courts already have a number of sheriffs who are 
dedicated by the sheriffs principal to hearing family cases.    Other courts 
operate a management system whereby a sheriff or specified group of sheriffs 
actively control and manage the allocation of family business, taking account 
of the individual requirements of any particular case.  These arrangements 
reflect the reality that, in courts where it is possible to allocate family business 
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to a dedicated pool of sheriffs, this is already being done.  It does not require 
the exercise of the powers in sections 34 and 35 of the 2014 Act.   
 
The sheriffs principal have already taken steps to ensure, wherever possible, 
that there is judicial continuity in family proceedings.  This is impossible to 
achieve all the time because of factors outwith the control of the sheriffs 
principal, including cases not concluding as scheduled, timetabling constraints 
and judicial illness. 
 
A requirement for a specialist family sheriff in our smaller and medium-sized 
courts would be impractical.  The timely disposal of the business of these 
courts requires sheriffs to deal with a wide range of civil and criminal cases.  
Sheriffs in these courts deal with the whole ambit of family proceedings and, 
as noted above, they retain control and management of cases from the start, 
wherever possible.  Removing these cases from their portfolio would result 
not only in demotivation but also in the loss of considerable experience built 
up over many years. 
 
The introduction of specialist family sheriffs in every sheriffdom would involve 
adopting one of two approaches, each of which would give rise to a number of 
difficult issues:  
 

1. ‘Hub’ courts  
 
Each sheriffdom could have a family ‘hub’; that is one court where 
specialist sheriffs would be based.  They would hear family cases in 
that court only.  The downside of this is that many individuals would 
have to travel further than at present to get to court.  In the rural and 
island areas, this could involve very long distances.  Family actions 
frequently involve unrepresented parties and multiple hearings that 
must be attended by the parties personally.  More so than in any other 
type of case, in family actions it is extremely important for parties to 
have access to a local court. 
 

2. Mobile sheriffs 
 
A number of specialist sheriffs could be appointed in each sheriffdom 
to sit in all the courts in that area on a rotational basis.  This would 
prove a challenge from a court programming perspective.  It is likely to 
promote considerable delay in family actions, which would have to be 
scheduled around the availability of the specialist sheriff to go to a 
particular court.  It would be especially difficult to deal with urgent 
matters (for example, where a child is in danger), which cannot always 
wait a number of days. 

 
I have not discussed the above approaches in detail, but hope the brief outline 
will help the Committee to understand why the introduction of specialist family 
sheriffs would not be a panacea.  I appreciate that the idea sounds very 
attractive in principle.  In reality it is unlikely to deliver the advantages hoped 
for.  Rather it would be likely to create problems of its own. 
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Child welfare hearings – proposal to introduce shrieval note sheets 
 
The Committee’s previous discussions have recognised that this proposal has 
already been considered and rejected by the Scottish Civil Justice Council’s 
Family Law Committee (FLC).   There are a number of reasons for this.  
These are explained in paragraph 2.11 of the report by the FLC’s sub-
committee on case management1.  An extract of the relevant text is set out in 
Annex B to this letter. 
 
The support for the introduction of shrieval note sheets seems to be based on 
a need to ensure a flow of information where a number of different sheriffs 
preside over a series of child welfare hearings.  My understanding is that, 
where achievable, sheriffs principal endeavour to ensure that a single sheriff 
deals with successive child welfare hearings.   
 
Where this is not possible, the court interlocutor is a record of any decision 
made at the hearing.  In situations where a party feels that additional detail 
must be brought to the attention of the presiding sheriff, the informal nature of 
child welfare hearings, coupled with the general requirement that parties 
attend personally, affords ample opportunity for this to be done.   
 
 
 

                                                 
1 This is available online at www.scottishciviljusticecouncil.gov.uk/committees/family-law-committee, 

by clicking on the papers for the FLC’s meeting of 23 October 2017. 

http://www.scottishciviljusticecouncil.gov.uk/committees/family-law-committee


- 4 – 

 

 

ANNEX A 
 
COURTS REFORM (SCOTLAND) ACT 2014, SECTIONS 34 AND 35 
 
34 Determination of categories of case for purposes of judicial 
specialisation 
(1) The Lord President of the Court of Session may, by direction, determine 
categories of sheriff court case that the Lord President considers to be suited 
to being dealt with by judicial officers that specialise in the category of case. 
 
(2) The Lord President may determine categories of case under subsection 
(1) by reference to subject matter, value or such other criteria as the Lord 
President considers appropriate. 
 
(3) The Lord President may issue different directions under subsection (1) in 
relation to different types of judicial officer. 
 
(4) The Lord President may vary or revoke any direction made under 
subsection (1). 
 
(5) In this section— 

“judicial officer” means— 
(a) a sheriff, 
(b) a summary sheriff, 
(c) a part-time sheriff, 
(d) a part-time summary sheriff, 

“sheriff court case” means any type of proceedings (whether civil or 
criminal) that may competently be brought in the sheriff court. 

 
35 Designation of specialist judiciary 
(1) This section applies where the Lord President of the Court of Session has 
made a direction under section 34. 
 
(2) The sheriff principal of a sheriffdom may— 
(a) in relation to any category of case determined in the direction that may 
competently be dealt with by a sheriff, designate one or more sheriffs of the 
sheriffdom as specialists in that category of case, 
(b) in relation to any category of case determined in the direction that may 
competently be dealt with by a summary sheriff, designate one or more 
summary sheriffs of the sheriffdom as specialists in that category of case. 
 
(3) The sheriff principal may designate the same sheriff or summary sheriff in 
relation to more than one category of case determined in the direction. 
 
(4) The sheriff principal of a sheriffdom may at any time withdraw a 
designation made (whether by that sheriff principal or another) under 
subsection (2) in relation to any sheriff, or summary sheriff, of the sheriffdom. 
 
(5) The Lord President may— 

https://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=25&crumb-action=replace&docguid=I0C91F8516A2311E492668C677348A014
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(a) in relation to any category of case determined in the direction that may 
competently be dealt with by a part-time sheriff, designate one or more part-
time sheriffs as specialists in that category, 
(b) in relation to any category of case determined in the direction that may 
competently be dealt with by a part-time summary sheriff, designate one or 
more part-time summary sheriffs as specialists in that category. 
 
(6) The Lord President may at any time withdraw a designation made under 
subsection (5). 
 
(7) The designation of a sheriff, summary sheriff, part-time sheriff or part-time 
summary sheriff (a “designated judicial officer”) under this section does not 
affect— 
(a) the designated judicial officer's competence to deal with any category of 
case other than the one in relation to which the designation is made, or 
(b) the competence of any other sheriff, summary sheriff, part-time sheriff or 
part-time summary sheriff to deal with the category of case in relation to which 
the designation is made. 
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ANNEX B 

EXTRACT FROM REPORT OF THE FAMILY LAW COMMITTEE’S SUB-

COMMITTEE ON CASE MANAGEMENT IN FAMILY ACTIONS  

Paragraph 2.11 of the report concludes that the introduction of shrieval note 

sheets as a means of recording what occurred at child welfare hearings would 

be inappropriate for the following reasons: 

(a) The additional judicial time and resources required to complete such a 

note would lead to a reduction in the number of child welfare hearings 

that could be scheduled in the court programme, which would increase 

delay.  

(b) If this practice were to become formalised, the status of such a note 

could be problematic. If it were to be a part of process, it might result in 

child welfare hearings being diverted into discussions about the content 

of the note and what was said at the previous hearing, rather than 

focussing on the welfare of the child. The note could also be subject to 

appeal, which might lead to it taking on a more formal status. On the 

other hand, if the note was not part of process, there could be a 

question as to exactly what its status might be, and how it should be 

retained, given its confidential nature.  It is currently up to individual 

sheriffs to make their own notes as they see fit, but these issues might 

be raised if the practice were to become formalised, such that all 

sheriffs were compelled to take these notes.   

(c) It is already the case that there is a record of decisions taken at a child 

welfare hearing – namely, the interlocutor.  If, in addition, a note were 

to be required detailing the discussions that led to the decision, this 

could bring about a fundamental change in the nature of child welfare 

hearings.  At present, they are intended to be informal and fully focused 

on the welfare of the child. If notes were to be taken as a means of 

recording what unfolded at the hearing, there is a risk that this could be 

undermined – parties could become more entrenched and not want to 

be seen to concede ground. 

(d) It would not be a practical “one size fits all” solution. In courts with only 

one sheriff, completing such a note would not serve any purpose. 

Some courts, such as Glasgow and Edinburgh, have particular sheriffs 

who are dedicated to family actions and hear the majority of family 

cases in those courts.  This means that greater judicial continuity is 

possible, which lessens the need for a note.  


